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Claimant’s Response to Liquidator’s Objection to Claimant’s 9-4-2009 Request for Reconsideration and Abatement Of  August 19, 2009 Order and Claimant’s Protest Against this Proceeding Based on Referee’s Refusal to Permit Adequate Discovery in Violation of New Hampshire Rules of Court
1.
Claimant Bowles  (“Bowles”) hereby protests and objects to the Referee’s conduct of this evidentiary hearing based on her failure to apply and follow New Hampshire Superior Court Rules and New Hampshire Court Practice as is mandated under the Procedures Regarding Claims Filed With The Home Insurance Company In Liquidation.
2.
Rule 14 c. states that discovery, including interrogatories, requests for documents, requests for admissions or evidence depositions, shall be governed by N.H. Superior Court Rules 35-45-A. 

3.
Bowles’ March 5, 2009 Request for an Evidentiary Hearing was objected to by the Liquidator in a filing dated March 16, 2009. Subsequently, on April 24, 2009 Bowles filed his first requests for discovery pursuant to New Hampshire Superior Court Rules.

4.
On May 14, 2009 the Referee issued an order stating the need to review the discovery requests, and on the same date issued an order granting limited discovery and setting out a briefing schedule on three issues.

5. 
On May 27 the Liquidator continued his litany that discovery should follow briefing, which Bowles considered “placing the cart before the horse”. The Liquidator also alleged that Bowles has not pled coherent causes of action in his Proof of Claim and in his objection to the Liquidator’s determination of the Proof of Claim. He suggested Bowles should be directed to file a new Proof of Claim concerning Bowles’ “improper provision of defense” issue that the Liquidator could promptly determine and that Bowles could then dispute.
6.
By order dated June 15, 2009, the Referee rejected the suggestion of filing a new and separate Proof of Claim and determined that she had jurisdiction to decide multiple issues in dispute, including propriety of the disallowance of the claim per the language of the policy, the “improper provision of defense counsel” , and res judicata. A new briefing schedule was ordered.
7.
The Liquidator’s compliance with ordered discovery has been tortuous and piecemeal, however what has been produced has completely changed Bowles’ perspective regarding the character of the litigation. 
8.
Bowles first believed that the Liquidator’s officials in New Hampshire and the HICIL officials in New York were separate entities and that the perceived insurance company fraud originated in New York or in Austin. Accordingly, it was assumed that the Liquidator would disclaim and disavow the statements in HICIL official Ronald Barta’s November 2007 affidavit asserting: (a) that Home was actively engaged in defending BPS in Bowles’ malpractice lawsuit in Texas soon after it was filed in August 1995, and (b) that once Home had transferred all its records and duties with regard to Policy No. LPL-F871578 to TPCIGA in June 2003, the Company had no further direct involvement with Bowles lawsuit against BPS, et al. 

9.
 Instead, the Liquidator’s pleadings to the Referee show that the Liquidator supports and acquiesces to Mr. Barta’a sworn statements and to the intervention by TPCIGA in Bowles’ lawsuit through its employment of defense counsel for BPS in defense of Home Policy No. LPL-F871578 in August 2005.
10.
As a result, and because of newly discovered information, Bowles now recants his earlier agreement with the Liquidator’s rejection of the POC based on Bowles’ lack of standing as a third-party claimant. Bowles has discovered that Home did, indeed, consider Bishop’s application for coverage of Bowles’ lawsuit under Policy LPL-F871578 despite its termination without renewal privileges on February 6, 1994.
11.
Bowles’ focus is now on the wrongful intervention by Home and TPCIGA in the Texas case, and the Liquidator’s rejection of the subject POC on grounds of res judicata.

12.
In this regard, discovery is vital.  Rule 35 of the New Hampshire Rules of Court does not authorize a judge to summarily restrict discovery of matters relevant to the subject matter in the pending action unless a proper protective order is issued in the interest of justice to protect a party from “ annoyance, embarrassment, oppression, or undue burden or expense”.
13. 
None of these factors are present in the instant case. In fact, the Referee’s restriction of discovery is contrary to the cause of justice.

14. 
Bowles’ April 24, 2009 discovery requests are not burdensome or oppressive or annoying. The requests are relevant to the issues. The Liquidator has made no motion for a protective order, therefore the Referee should abate the August 19, 2009 Order and permit Bowles the discovery requested.
15.
Bowles requests the lifting of restrictions on discovery, particularly with respect to the Discovery Clause Notice allegedly received by Home that was the basis for the intervention in the lawsuit in Texas in defense of Home Policy No. LPL.F871578.
Respectfully submitted,

Harry L. Bowles, Claimant
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Houston, Texas  77042
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Fax 713-983-6722

CERTIFICATE OF SERVICE


Harry L. Bowles, certify that on this FOURTEENTH DAY OF SEPTEMBER, 2009 a true and correct copy of the foregoing was sent by FAX  to Mr. Eric A. Smith, Rackemann, Sawyer & Brewster, 160 Federal Street, Boston, MA 02110-1700; to Mr. J. Christopher Marshall, Civil Bureau, NH Dept. Of Justice, 33 Capitol Street, Concord, New Hampshire 03301-6397; to Ms. Melinda S. Gehris, 501 Hall Street, Bow, New Hampshire  03304; and to Daniel Jordan, Law Office of Daniel Jordan, 4807 Spicewood Springs Road, Building One, Suite 1220, Austin, Texas  78759.  A copy were also transmitted to the Liquidation Clerk at help@hicilclerk.org.  
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